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Conflitti di interesse



Dall’assimmetria informativa al conflitto di interessi

Assicuratore Assicurato Assicuratore Assicurato

,lnformazioni Conoscenze
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Dall’assimmetria informativa al conflitto di interessi

Informazioni Conoscenze
e Obblighi di disclosure a carico ¢ Normativa consumeristica
dell’assicurato — Clausole vessatorie e abusive
— Dichiarazioni false e reticenti — Conflitto di interessi
— Assicurazione multipla — Incentivi
— Incremento del rischio  Considerazioni di policy
* Considerazioni di policy — Aumento della literacy
— Aumento del costo della negoziazione — Normativa sul conflitto di interessi e
— Ripercussione negativa sul cliente per il inducements (valutazione ex post e in
riversamento dei costi concreto)
— Impatto negativo sulla massa degli — Clausole vessatorie (valutazione ex ante
assicurati parziale)
— Approvazione amministrativa delle

condizioni normative ed economiche
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Conflitto di interessi: ambito generale

e Conflitto di interessi patrimoniali tra figli soggetti alla stessa potesta o tra
essi e il genitore (art. 321 c.c.)

* Conflitto di interessi tra minori soggetti alla stessa tutela (art. 347 c.c.) Situazioni
e Conflitto di interessi tra il minore emancipato e il curatore (art. 394 c.c.) dl

 Conflitto di interessi tra il rappresentante ed il rappresentato nel
contratto concluso da questi (art. 1394 c.c.)

amministra

* Contratto del procuratore con se stesso (art. 1395 c.c.)

zione di

e Conflitto di interessi tra azionista o socio portatore di interesse proprio ed
altrui e societa (art. 2373 2479-ter c.c.)

Interessi
* Conflitto di interessi tra amministratore e la societa nella conclusione di .
contratti (art. 2475-ter c.c.) altrui

e Conflitto di interessi delllamministratore nell’adozione di una delibera
(art. 2475 c.c.)
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Conflitto di interessi: una definizione non settoriale

Il conflitto di interessi reale (o attuale) e Ia
situazione in cui linteresse secondario
(finanziario o non finanziario) di una persona
(agente) tende a interferire con l'interesse
primario di un’altra parte (principale), verso cui
la prima ha precisi doveri e responsabilita

Di Carlo E. (2012), Il conflitto di interessi nelle
organizzazioni produttive, Rivista di Politica
Economicaesponsabilita.

Le definizioni proposte sono state inserite
anche nel glossario del progetto "Per una
cultura dell'integrita nella pubblica
amministrazione" e del Master in
anticorruzione dell'Universita degli Studi Roma
"Tor Vergata"

Agency relationship (principal-agent
relationship); I'agent ha un fiduciary duty di
agire nell’interesse primario del principal

Interesse secondario (finanziario o di altra
natura)

Tendenza  dell'interesse  secondario ad
interferire con l'interesse primario
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Conflitto di interessi: controparti contrattuali

I Dolus bonus vs. bonus malus

«Caveat emptor»

Vigilantibus, non
dormientibus jura succurrunt
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Conflitto di interessi - Ambito di applicazione

* Le regole sul conflitto di interesse si applicano, in via generale, ai rapporti tra rappresentante e
rappresentato, non tra controparti contrattuali
* Leregole dettate dalla IDD riguardano
— Manifacturer (controparte contrattuale)
— Agente (rappresentante della controparte contrattuale)
— Broker e altri intermediari rappresentanti del contraente
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IDD e MIFID 2: level playing field

H

e “In order to ensure reqgulatory e Soggetti: intermediari vs.
consistency, the technical advice controparti
should build on existing conflict of e Prodotti: rischio cliente vs. rischio
interest rules, as laid down in impresa

Commission Directive 200/73/EC [...]
It should also be consistent with the
line taken in the delegated acts
expected to be adopted under
Article 23(4) of MiFID 11.”
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Il quadro normativo: i recitals

e Recital 39;

— “The expanding range of activities that many insurance intermediaries and undertakings carry on
simultaneously has increased potential for conflicts of interest between those different activities and the
interests of their customers. It is therefore necessary to provide for rules to ensure that such conflicts of
interest do not adversely affect the interests of the customer”,

e Recital 57:

— “In order to ensure that any fee or commission or any non-monetary benefit in connection with the
distribution of an insurance-based investment product paid to or paid by any party, except the customer or
a person on behalf of the customer, does not have a detrimental impact on the quality of the relevant
service to the customer, the insurance distributor should put in place appropriate and proportionate
arrangements in order to avoid such detrimental impact. To that end, the insurance distributor should
develop, adopt and regularly review policies and procedures relating to conflicts of interest with the aim of
avoiding any detrimental impact on the quality of the relevant service to the customer and of ensuring
that the customer is adequately informed about fees, commissions or benefits.
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Il qguadro normativo: l'art. 28

4—]
e 1. “Member States shall ensure that insurance intermediaries and insurance undertakings take
all appropriate steps to identify conflicts of interest between themselves, including their
managers and employees, or any person directly or indirectly linked to them by control, and their

customers or between one customer and another, that arise in the course of carrying out any
insurance distribution activities.

e 4. The Commission shall be empowered to adopt delegated acts in accordance with Article 38 in
order to:

e (a) define the steps that insurance intermediaries and insurance undertakings might reasonably
be expected to take to identify, prevent, manage and disclose conflicts of interest when carrying
out insurance distribution activities;

e (b) establish appropriate criteria for determining the types of conflict of interest whose existence
may damage the interests of the customers or potential customers of the insurance intermediary
or insurance undertaking.
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Atti delegati

* Introdotti dal Trattato di Lisbona (art. 290 TFUE)
* Delega al Consiglio

e Atti non legislativi di portata generale che integrano o
modificano determinati elementi dell'atto legislativo

* Gli elementi devono essere non essenziali

* || conflitto di interesse non e definito

— Nozione di «essenziale»: interpretazione restrittiva e £ nozione «essenzialex?

e Latto legislativo deve delimitare esplicitamente: * Ladelega e circostanziata?
— Obiettivi
— Contenuto

— Portata e
— Durata della delega
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Draft Technical Advice

 |dentification of conflicts of interests

* 1. For the purpose of identifying the types of conflict of interest that arise in the course of carrying
out any insurance distribution activities related to insurance-based investment products and
which entail the risk of damage to the interests of a customer, insurance intermediaries and
insurance undertakings shall assess whether they, including their managers, employees or any
person directly or indirectly linked to them by control, have an interest related to the insurance
distribution activities which is distinct from the customer's interest and which has the potential to
influence the outcome of the services to the detriment of the customer. Insurance intermediaries
and undertakings shall also identify conflicts of interest between one customer and another.
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Draft Technical Advice

2. Conflicts of interests referred to above shall at least be assumed in situations including the
following:

* a. the insurance intermediary, insurance undertaking or linked person is likely to make a financial
gain, or avoid a financial loss, at the expense of the customer;

* b. the insurance intermediary, insurance undertaking or linked person has a financial or other
incentive to favour the interest of another customer or group of customers over the interests of
the customer;

e c. the insurance intermediary, insurance undertaking or linked person receives or will receive from
a person other than the customer a monetary or non-monetary benefit in relation to the insurance
distribution activities provided to the customer;

 d. the insurance intermediary, persons working in an insurance undertaking responsible for the
distribution of insurance(based investment products or linked person are involved in the
management or development of the insurance based investment products.
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Inducements



Ambito

* Inducements di o a third parties
e Esclusi:
— Cliente

— Impiegati del distributore

Il pagamento di inducements e considerato caso speciale di conflitto di interessi
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Technical Advice EIOPA

* 3. Detrimental impact occurs when an inducement or structure of an inducement scheme provides
an incentive to carry out the insurance distribution activities in a way which is not in accordance
with the best interests of the customer.
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4. The following types of inducements are considered to have a high risk of leading to a
detrimental impact on the quality of the relevant service to the customer:

a) the inducement encourages the insurance intermediary or insurance undertaking
carrying out distribution activities to offer or recommend a product or service to a customer
when from the outset a different product or service exists which would better meet the
customer’s needs;

b) the inducement is solely or predominantly based on quantitative commercial criteria
and does not take into account appropriate qualitative criteria, reflecting compliance with
the applicable regulations, fair treatment of customers and the quality of services provided
to customers;

c) the value of the inducement is disproportionate or excessive when considered against
the value of the product and the services provided in relation to the product;

d) the inducement is entirely or mainly paid upfront when the product is sold;

e) the inducement scheme does not provide for the refunding of any inducements deducted
from the customer’s initial investment to the customer if the product lapses or is
surrendered at an early stage;

f) if the inducement scheme entails any form of variable or contingent threshold or any
other kind of value accelerator which is unlocked by attaining a sales target based on
volume or value of sales.

Fi K 11 ] a Inducement e conflitti di interesse 16/03/2017 19



Detrimental Impact

e Value of the product
— \Valutazione del merito economico
— Controllo dei prezzi a posteriori
e Different product which would better meet the customer’s needs
— Agenti plurimandatari e allineamento condizioni retributive
— Viene in considerazione non il «kcome» (commissione) ma il «xquanto»
e Value accelerator which is unlocked by attaining a sales target based on volume or value of sales
— Agente monomandatario?
* Problema generale

— Distinzione tra soggetti che agiscono nell’interesse del cliente e soggetti che agiscono nell’interesse del
produttore
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Adeguatezza e consulenza



Adeguatezza e consulenza

Adeguatezza

e || prodotto deve soddisfare «demands and needs» del cliente

“

e Raccomandazione personalizzata

e Motivi per cui un particolare contratto sarebbe piu indicato a soddisfare le esigenze del
cliente

Consulenza fondata su analisi imparziale e personale

e Raccomandazione personalizzata
e Analisi di un numero sufficiente di contratti di assicurazione disponibili sul mercato
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Obbligo di consulenza

Opzione data dalla direttiva al legislatore nazionale

Se I'opzione fosse esercitata

e Adempimento dai contorni ancora non chiari
e Distributore monoprodotto o monomandato
e Non previsto in tutti i Paesi UE

e Non previsto da MIFID
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Conclusioni



Conclusioni

Valutazione del
merito economico

Nuovo paradigma
di conflitto di Diversita di canale?

teressi? del contratto

VEIE)

Principi soggetti a Rischio

Interpretazione contenzioso
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